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A musical work based on the act  
on copyright and related rights

Utwór muzyczny na gruncie ustawy  
o prawie autorskim i prawach pokrewnych

Celem artykułu jest odpowiedzenie na pytanie czy w przypad-
ku dzieła muzycznego należy rekonstruować przesłanki z art. 1 ust. 
1 prawa autorskiego mając na uwadze specyfikę muzyki. W związ-
ku z powyższym autor skupia się na przedstawieniu wymogów st-
awianych utworom, ale mając na uwadze muzykologiczne tło tej 
dziedziny kreacyjnej działalności człowieka. W dalszej części ar-
tykułu poddano analizie problematykę ochrony prawnej dźwięku, 
a także cechy pozwalające wyróżnić dzieło muzyczne od innych 
zjawisk akustycznych. Ponadto, skupiono się na omówieniu różnych 
postaci utworu muzycznego. 
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The aim of the article is to answer the question whether in the 
case of a musical work it is necessary to reconstruct the premises 
of article 1, paragraph 1 of the Act on Copyright and Related Rights, 
having in mind the specificity of music. In connection with the above, 
the author focuses on presenting the requirements for the works but 
bearing in mind the musicological background of this area. In the fur-
ther part of the article, the issues of legal protection of sound were 
analyzed, as well as the features allowing to distinguish a musical 
work from other acoustic phenomena. In addition, the focus was on 
discussing different forms of a musical piece. 
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Introduction

In today’s world, music surrounds us at every step. We can-
not get away from it, because from waking up to falling asleep it is 
immanently connected with our functioning. Sometimes we have 
contact with it even during sleep. For this reason, the musical work 
is the work that is the most exploited and present in our lives.

Understanding the essence of a musical work requires lear-
ning about the regulations governing it and a certain musicological 
background. It should be noted that the musical work is completely 
different from works created in other fields of art. This is due to 
many factors, which certainly include: the multiplicity of elements of 
the musical work that make up the resulting song or problems with 
distinguishing the form and content. Only by reference to general 
issues we can look holistically at certain assumptions and properly 
reconstruct and analyze them.

A work within the meaning of the Polish Law  
on Copyright and Related Rights – general comments

Polish copyright defines a work in art. 1 point 1 of the Act on 
Copyright and Related Rights (Dz.U. 2018 poz. 1191, hereafter: pr. 
aut.). This provision states that: the object of copyright is any ma-
nifestation of creative activity of an individual nature determined in 
any form whatever the value, purpose and the way of expression.  
A correct understanding of the above concept requires analyzing 
each premise. However, before this standard is discussed, a few basic 
issues should be noted. First of all, copyright law should not assess 
the aesthetic value of the works. You can often fall into the trap 

of providing protection through the prism of subjective experien-
ces. It is worth referring to the ruling in this regard Bleistein v. Do-
naldson Lithographing Co. (https://1.next.westlaw.com/Document/
Ice0283879cc211d993e6d35cc61aab4a/View/FullText.html?tran-
sitionType=UniqueDocItem&contextData=(sc.Default)&userEnte-
redCitation=188+US+239 2018) of the US Supreme Court in which it 
was already at the beginning of the 20th century that the granting 
of the status of a work is not limited to specific products. It cannot 
be said that a given work does not have a certain degree of artistry 
and refuse to protect it. Secondly, the subject of copyright can only 
be an artifact. In connection with the above, the work will never 
be a work created by nature or animals (Barta, Markiewicz 2016: 
39). Thirdly, the recognition of a specific manifestation of human ac-
tivity as meeting the statutory requirements is not dependent on the 
will of the parties (Judgment of the Supreme Administrative Court in 
Warsaw of October 13, 2005, FSK 2253/04, LEX nr 173097; Judgment 
of the Administrative Court in Białystok of March 22, 2013, I ACa 
827/11, Legalis). Only factual findings and the possibility of finding in 
the work premises of art. 1 point 1 pr. aut. may result in granting the 
status of a work within the meaning of copyright law. Fourthly, the 
creator does not need to have any qualifications or even the inten-
tion to create a work (Barta, Markiewicz 2016: 40). This means that 
age and sanity are not crucial either. Finally, fifth, it is fundamental 
to notice that a work is an intangible good. It exists through the act 
of consciousness, and material objects are only a carrier in which 
good is embodied (Kopff 1978: 274). Literature also postulates, in 
particular for writing works, that they constitute unity both in style 
and in the approach. This premise eliminates ordinary social conver-
sations from protection, as well as simple, accidental combinations 
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of words or sounds (Barta, Markiewicz 2016: 39). A very important 
observation is that on the basis of copyright law we can only protect 
the result, not the process itself (Grzybczyk 2017: nb 6).

As mentioned above, it is necessary to examine art. 1 po-
int 1 pr. aut., which contains indications allowing to name a given 
piece of work. In addition, it must not be forgotten that in art. 1 
point 2 pr. aut. an open catalog of copyright subjects has been 
included, indicating examples of works (e.g. works expressed in 
words, art, photography, music, music and lyrics, etc.). However, 
we do not find the legal definition of a musical work. Its decoding 
must be based on an analysis of the premises of art. 1 point 1 pr. 
aut. and establishing rudimentary issues for a musical work in 
the field of musicology. The first phrase that defines a work ba-
sed on copyright is any manifestation of creative activity. In the 
case of designating designations, we say the word manifestation  
about the perceivable result of a given creative activity of a man 
(Grzybczyk 2009: nb 5). It is about communicating and enabling the 
existence of a given work in the perception of a different person than 
the creator (Ferenc-Szydełko 2016: nb 7).

Much more difficult to determine what is meant by the words 
of a set of creative activity. According to the Polish language dic-
tionary, creativity is creating something, creation (https://sjp.pl/
tw%C3%B3rczo%C5%9B%C4%87 2018). In the literature it argues 
that this condition is satisfied, when the work is new. News should 
be evaluated subjectively (i.e. From the point of view of the creator) 
(Wyrok SN z dnia 22 czerwca 2010 r., IV CSK 359/09). The author 
should create a work which will consequently be a projection of his 
imagination (Flisak 2015: 23). Most accurately, the premise of cre-
ative activity is reflected in the judgment of the Court of Appeal in 
Szczecin, in which it was raised that the work should be the result of 
creative activity, leading to the creation of a subjectively new pro-
duct of the intellect. This feature of the work is sometimes referred 
to as originality. For this reason, you cannot classify as a work the 
effect of a purely routine, delineated, determined activity (through 
fate, material, binding schemes), depriving the creator of the free-
dom to make choices. At the same time, it should be emphasized 
that the mere manifestation of creative activity is not a sufficient 
condition to qualify a particular product as an object copyright be-
cause it is imperative that the product is also characterized by indi-
viduality. It means that independently created intellectual products 
can be considered a work if they show significant differences in 
comparison with previously produced intellectual products (Wyrok 
SA w Szczecinie z dnia 20 września 2014 r., I ACa 574/14, niepu-
blikowany; Barta, Markiewicz 2011: 21). Indeed, I think it is right to 
identification of the originality of creative activity, if we consider that 
the original is what is produced by independent creative effort (Poź-
niak-Niedzielska, Niewęgłowski 2013: 8). However, according to the 
language interpretation, the original is one of its kind (https://sjp.
pl/oryginalny 2018). Such an understanding of the word would not 
be coherent with the dominant understanding of the premise of 
creative activity, because a product can arise as a result of creative 
activity and, at the same time, not show significant differences in 
comparison with previously produced intellectual products (Grzyb-
czyk 2009: nb 7). Another premise that must be met by the piece 
is individual character. This element is also referred to as a perso-
nal work or personal stigma. As mentioned above, creative choices 

and the avoidance of a certain pattern and routine do not prejudge  
from the machine on meeting the requirements of art. 1 point 1 pr. 
aut. One can imagine creating such a work, which will not be cha-
racterized by a template, but the choices of the artist will continue 
to be trivial and not very expressive and not very brilliant. Individual 
character is a reflection in the work of the creator’s unique persona-
lity (Barta, Markiewicz 2016: 49). As J. Bart and R. Markiewicz write, 
the requirement of individuality determines that in principle a given 
work can come only from one person (Barta, Markiewicz 2016: 49) 
In art. 1 point 1 pr. aut. there is also a requirement to establish in 
any form. It seems that the word manifest and the phrase in any 
form actually means the same. The point is that the product also 
appears in the consciousness of someone other than the creator. As 
long as the work exists only in the author’s mind, he does not de-
serve protection under the provisions of pr. aut. The work is sub-
ject to protection regardless of value, destination and the way of 
expression. It does not have to present any aesthetic value (of co-
urse, it is completely immeasurable and has already been raised in 
the judgment of the US Supreme Court Bleistein v. Donaldson Lith-
ographing Co.). A work to get protection does not have to serve any-
thing. The purpose of its creation can be any. In addition, it does not 
matter to the legislator what kind of expression was used to make 
the work appear in the consciousness of another person.

 The premise of creative activity and 
individual character on the basis of a musical work

The general characteristics of the work premises is not sufficient, 
since, as stated in the general comments, a piece of music is a work 
that stands out specific features. These specific elements enforce 
the reconstruction of the premises: creative activity and individual 
character taking into account the existence of a musical work. While 
maintaining the consistency argument should summarize understan-
ding in these circumstances genere. I believe that we should defi-
ne creative activities, as subjectively create a new a product not for-
ming part of a certain schemes or determined in advance for specific 
results. The work, on the other hand, is characterized by individuality, 
if it is very unlikely that a similar result already exists or will be cre-
ated in the future. The work must be touched by the creator’s soul, 
who as a unique individual is able to personalize his or her personality 
and intellectual sense in the work.

In the monograph, P. Piesiewicz notes that the musical work is al-
ways based on some patterns (Piesiewicz 2009: 28). This means that 
sometimes composers use components that are commonly known 
and used. In such a situation, they will not be subject to proprie-
tary protection because they do not fulfill the premise of creative 
activity. For example, characteristic rhythms (e.g. rhythms of folk 
dances) used by the creators or the principles of harmony (e.g. spe-
cific harmonics that are forced through the tonal system) are just 
a material. It is only subjected to their treatment and characteristic 
combination that these conditions can be met (Barta 1980: 50). Many 
times the creators use a common musical language based on known 
and frequently used solutions (http://www.rdc.pl/podcast/z-innej-
-planety-muzyka-a-prawa-autorskie/ 2018). It should also be noted 
that the specificity of music is the possibility of finding the features of 
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a work in one element of a musical work. This is an important remark, 
because each element can be protected separately provided that the 
conditions of art. 1 point 1 pr. aut. For example, let the rhythm of  
a given piece be used, which may not show any constitutive featu-
res for the status of a work. This does not mean, however, that such  
a work will not be subject to the protection provided for in the copy-
right law. Any other item with a song status will be protected.

This characteristic feature for music results from the multitude 
of elements that make up a musical work. We do not observe such 
a state of affairs in other fields of art. As J. Barta writes: the creative 
nature of the composer’s activity consists, generally speaking, in the 
selection and concretization of elements of musical material and ar-
ranging it in a whole of a higher order (Barta 1980: 50).

 
A musical composition based on the Act  

on Copyright and Related Rights – general comments

The general covers of the work discussed in the previous phase 
of the article apply also to the musical work. Fulfilling cumulatively 
all the requirements of art. 1 point 1 pr. aut. allows you to provide 
protection. However, one cannot forget about the characteristics 
of the analyzed object of the creative activity of man, which results 
directly from its essence. Lack of the definition of a legal musical work 
requires reaching for non-legal sciences in order to properly recon-
struct this concept. The difference of the musical work should influen-
ce the legal understanding and analysis of various  institutons. For this 
reason, it is necessary to completely understand the existence of the 
object of protection under consideration. In the first place, attention 
should be paid to sound as the basic element building a musical work, 
because only the combination of sounds creates a work.

Problems of legal protection of sound
  
The basic and elementary building block of each song is a single 

sound. It is a sound with a specific height, intensity and color (https://
sjp.pl/d%C5%BAwi%C4%99k 2018). In the traditional sense, sounds 
are not all kinds of rustling, murmurs, knocks and other auditory 
sensations. This is not a classic definition based on the source cri-
terion. Within this division, only human voice and specially adapted 
instruments produce sounds (Barta 1980: 10). There is no doubt that 
today’s trend of creating music definitely caused a retreat from the 
traditional understanding of this concept. The search for criteria for 
the separation of a musical work from other acoustic phenomena 
should be applied to the definition of sound in today’s understan-
ding (Barta 1980: 10-11).

The question arises whether the sound, as such, can be subject 
to copyright protection. It seems that this issue is quite simple to 
resolve, because one sound cannot be characterized by individual 
character and premise of creative activity. The number of sounds 
is a material through which the composer creates a somewhat hi-
gher order structure through the selection and arrangement (Bart 
1980: 50). Only the phrase can display the required features. We 
can compare sounds to words in literature. In Polish and European 
jurisprudence, granting protection to single words has been questio-
ned (Wyrok TSUE Infopaq International A/S v. Danske Dagblades 
Forenig; Sygn. C-5/08; Wyrok WSA w Warszawie z dnia 8 sierpnia 

2007 r., VI SA/WA 757/07). However, on the basis of previous arran-
gements for qualifying to the category of sounds also various kinds 
of rustlings, knocks, murmurs, etc., we come to the conclusion that 
in today’s music we have to deal with new types of auditory sensa-
tions classified as sounds. These are often recorded on the sound 
carriers by the sounds of nature (Barta 1980: 51). In connection with 
the above, it is necessary to decide how to meet the conditions of 
art. 1 point 1 pr. aut. for new types of sounds. It seems that one can 
not differentiate between these original elements, from which so-
mething more complex may emerge. However, it would be a darke-
ning of the image, not an indication of new trends and evaluations 
based on copyright on this subject. The most vivid example is an 
out-of-court settlement regarding the alleged infringement of co-
pyright to the work of John Cage entitled 4.33. The composition is 
based on silence lasting 4 minutes and 33 seconds. It is a pause that 
lasts a specific time interval. In my opinion, it is difficult to see the 
premise of the work only in choosing the duration of the pause. On 
the other hand, one can argue that composing the piece is creative, 
not subject to schemata and is innovative. In addition, the exami-
nation of the premise of individuality does not necessarily have to 
be negative. It seems unlikely that such a work will be created on  
a retrospective or future-oriented basis. In a sense, the creator marks 
his unique personality and expresses it with such a musical procedu-
re. This is of course a very controversial view.

 
Features of a musical work and its characters
 
Distinguishing a musical work from other acoustic phenomena is 

crucial, because the unlawful use of material qualified as a work has 
far-reaching legal consequences.

J. Barta presents three assumptions that allow to distinguish  
a musical work from all auditory phenomena. Only the result of hu-
man invention is recognized as a musical work. This criterion allows 
to exclude all sounds that arise without human interference. Now 
the question is, what acoustic phenomena arising somewhat by ac-
cident while human activity. Such situations require searching for 
further criteria. Therefore, it is argued that the creation will be a mu-
sical work only when it is created with such intention. There must be 
an intention based on the artistic assumptions adopted by the cre-
ator (Barta 1980: 10). The literature indicates that sound does not 
necessarily have to be understood in the traditional sense. At present, 
every rustling or rasp may also be a means of expression used by the 
artist, if the author intends to play such a role (Gołaszewska 1975: 
141). Thirdly, a musical piece should be a subject that is delineated 
from the rest of the world. An artistic work is to create its own specific 
artistic world (Gołaszewska 1975: 14, Barta 1980: 11). The point here 
is to assume that a given piece of music, unlike other sound compo-
sitions, will have a specific living form (Lissa 1975: 6). It should be 
noted that one can distinguish various forms of a musical work. The 
granting of one form of the dominant role is fraught with consequen-
ces, which is why this issue needs to be discussed. We can talk about 
a musical piece in the context of: notation, performance or concre-
tisation at the recipient. The recipient can get acquainted with the 
work directly through the score or through the performance. Another 
issue is reflection in the consciousness of the listener of the musical 
work. The question is, which of these characters should be consi-
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dered appropriate, for legal copyright-relevant findings. Each has its 
own disadvantages that do not allow a priori determination of the 
status of a musical work of a particular character. The musical nota-
tion only expresses schematically with the use of certain conventional 
signs what the creator meant. The performance not only reproduces 
the problem indicated above, but also makes a different presentation 
of the work caused by the interpretation of the artist, which may 
be completely different in the extreme cases (Ingarden 1973: 16). In 
addition, at the very end the musical work always passes through the 
final filter in the form of human consciousness (Barta 1980: 11-17).  
J. Barta claims that a musical piece cannot be identified with his ima-
ge created at the recipient, with the performance or with the sco-
re (Barta 1980: 14). In my opinion, the attention raised by this author 
is that in musical activity, unlike in the visual arts, one can not refer 
to the original is accurate (Kopff 1961: 28). Each creator creates in his 
consciousness some creations of a work of art. I am referring here to 
a work of art understood in an objective way. It is not an aesthetic 
object being the resultant of a work of art and the recipient. A work 
of art is a separate being understood as the embodied artist’s cre-
ation. Based on contractual symbols and characters, he tries to co-
nvey the work to the recipient as accurately as possible. Lack of fa-
ithful representation results from the lack of resources allowing this 
type of adequate implementation. For a change, a work of art can be 
faithfully presented on paper. There is no limitation, because we can 
use an infinite number of colors, shapes, dimensions and all means 
that reliably present the image created in the creator’s mind.

Legal considerations require a precise and precise determination 
of the form of a musical work. It is not acceptable to consider the 
performance or concrete embodiment of a work at the recipient. This 
is due to the fact that this is not determined, because each time  
depending on the contractor / recipient, it appears completely diffe-
rent. In connection with the above, it would be difficult to apply any 
standards if the subject of protection was not determined. It seems 
that the most correct will be to adopt a character that is definitively 
defined, although to the extent that it is possible (Barta 1980: 16-
17). I mean the score (Barta 1980: 16). It is obvious that the system 
of signs and musical notation does not present the author’s thoughts 
in a definitive way, but it allows to specify and transfer to the paper 
the key assumptions and reflections created in the mind of the cre-
ator. Although it should be noted that some elements of the musical 
work can be presented in a definitive and objective manner. You can 
indicate, for example, the application of agogics (tempo) in the form 
of the number of metronome strokes per minute. Such a definition 
of tempo allows for an adequate reflection of the work created in the 
creator’s consciousness.

 
Conclusion

A musical work is a type of work defined in the Law on Copyri-
ght and Related Rights. Art. 1 point 1 pr. aut. However, it cannot be 
forgotten that some premises must be understood in a manner cha-
racteristic of this object of the creative activity of man. In many cases, 
which at first glance seem to be an unlawful acquisition, we should 
look for elements of a common musical language. It should be noted 
that very often one should understand certain musicological nuances 
to properly assess a given state of affairs. The next significant sta-

tement of the resulting article is the lack of copyright protection for 
sound. Such a state of affairs can be compared with a single word that 
has also been denied protection. Finally, the fundamental issue is to 
distinguish a musical work from other acoustic phenomena that will 
not be considered a work in the understanding of the Copyright and 
Related Rights Act. As it turns out, you can distinguish criteria that 
will allow a given product to qualify in the category of the work. It is 
also a rudimentary matter to determine the form of a musical work 
allowing the precise definition of the work.
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